
LABOR : ; D:tyisicm of Industrial Inspection does not 
have authority to make or promulgate rules 
and regulations . 
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Jeff e r son Ci t y , issouri 

J)oa.r r . i r uin : 

F I I b. t 

Thic is in ro "l y to y u.r req•tost of recent dat(;; for an 
opinion ao to tho authority vf tht Oirect or of the Division of 
Industrial Insnection to make and promul gate certain rule& and 
r·e.;ulations "'Ovcrning empl oyment agencies licensed by the rJ ivi­
sion o1 Industrial Inspection and , if the uuthority exists , 
whet her or not those rules ar e reasonable . 

The r u l os which are set out belo~ were 1ilea in the office 
o:f the ...,ecr otary of St ... to under date of .fovcmber 28 , 19 4 7 , t o 
be ef..'ective ten days later: 

1 . Tho f r ee employment o ... :ficea and 
services afforded by t he uiv1s1on of 
Employment ~ec~ity of the ..,tate of 
aasour1 are roco, nized as the l ar6 o3 t \ 

and best em., loyrn.e!lt o ..~.. flces and services 
in the _tate . rio e!npl oyment o_'fico , 
service or ~0e!lcy liconsod by the ~lvislon 
of Industrial Inspect ion of t he .., t ate of 
·~issouri shall advertise or repr esent, 
directly or inferential1~ , t hat it is the 
"larges t" or "best" empl oyment office, 
service or agency in the St a te , nor shall 
it by any moans whatsoever misr epresent 
the scope or efficiency of its service or 
business.-. 

2 . Any empl oyment a~ency licensed by the 
v1vision ·of Industrial Inspection which 
accepts a. fGe i'or securing ODlpl oyment for 
an a.oplicant shall , upon tho request of 
said a n l icant refund such :fee in cash, 



r~r ! Lon N. I r win , Director - 2-

\Thon oo.id applicant has not accepted tho 
employment to wlllch he wo.s referred by 
said o. .:;,ency. 

3 . Tho tcr,1 "a.ccoptunce of employment" 
\lhol"l -... 'Jt d by o.ny o...._ploy- •ant a~oncy 
l icensed by tho Division of Industrial 
Inspection shall mean (1) re~orral of an 
o.p~licant by oaid a~ency to o.n empl oyer 
who ha s a bona fide j ob order with said 
a~oncy, (2) o.nd the e~ployment of said 
appl icant by said employer and tho pl acing 
of oni d np~licant r s name on said employer ' s 
payroll and tho pa'Ylllent of wawes to naid 
applicant for oorvices render ed . 

4 . No or Jl oyment ~ ~oncy licensed by tho 
~ivislon ~f Industri al Inspection shall in 
any 1nnner whatever , verbally or in writing , 
threaten any appl icant with a l awsuit or 
court costn because oa id appl icant has not 
accepted any enployment t o which he was re­
ferred by naid a~cncy. 

5 . 'ho term "appl icant" as uced ln thos e 
rules shull moan ~y poroon uho appl ioo to 
a liconood c:1pl oyment a. ~oiJ.cy ror r eferral 
to work , a job or a poLltion. 

6 . Any employment a r.;oncy may have its . 
liconso revoked at any timo by the Director 
of tro ~iviolon of Industrial Inopoction 
when, after a fair hoari nc , he doter~nes 
that lt ~s violated any of these rules . 

/ 

ec ause of the view t his office takes of t ho authority of 
the n1rector to promulgate these rules and reblllations , it will 
be unnecessary in this opinion to inquire into tho roasono.olo­
noss . 

'rho author! ty to mo.ko t ho rulos was purportedly contained 
in , oction 6 of ~" onate Bill No . 246 , - found in La\vs of :-iosouri , 
1945 , at page 1103 . This section r eads . in part , o.n follows : 

"To approve or di sapprove all rules or 
regulations promulcated by any division 
within the :-apartment . " uoh rules or 



/ 
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rogulat lono oh 11 not beco,no offoct:t vo 
unti l to'l dnyo o.ftor their approva l by 
tho Co .ti.ssion 'md cop.Les t'1.ereof. hnvo 
been filed in the offi ce of t ho locretary 
of' ~to.to . " 

This section doos not ~ra 1~ aut~ority to make rule s nnd 
~o~ulntions , but elves the Co~1i osion power to approve rules 
and regulations made by t he various divisions in tho department . 
Ot her subsections of )action G which pertain to rule- making 
powers are limi ted to t ho internn.l mo.no.~c-,ent of ... he "'epnrtmont 
of Labor and Industrial Helatio~o . Thus i t is soon that if the 
povtor to malce rules and rogW.ntions oxt_sts in the l ircotor of 
tl1e f'li vision of Indu.strlal Inspection i t must bo found in oo.me 
other le~:talo.ti ve ennct .1cnt . 

Legialvti vc enHc t1tonts pro vi ding for tho ro ;ulntions of 
employment o. ,encieo are to be ~ound in \ rticlo 2 , Chapter 68 , 
1evisod j t< ~ tutes of :·i.::souri , 1 939 , ~~ectiona 1 0161 to 10155 . 

At the outset , it is to be noved thnt the licensin._· of ficer 
and tho off tcor upon who ·1 tho duty rosts to onforco t h ese r cc;u­
l ations wno the .'tnto Corunis s lonor of Lnboi• and I nduotrial 
Inspection. . oct ' on 10140, Lawo of I!i .• sou.ri , 1945, pa[;e 1 000 , 
provides: 

""'ho Dlvision oi' Induotr ial Inspection 
o-"' the Dcpnrtmont of I 'l.bor and Industrial 
elations shall havo all powors nnd ri _;hts 

heretofore conferred upon the Uopnrt -cnt 
of Labor and I n dustrinl Inspection, and 
the dirocto1• o: salC: <11 visi on shull bo 
cho.rGoo.bl~ tith tho duty o f onforcinc nll 
the provisions o 1.' Chapter 68 of tho He • 
vised 'J ta..tutees of 'llssouri , 1939, and all 
nc ts amanda to1•y t hereof and shall be 
lio.blo to all the penalties to \hlch tho 
Commissioner of Laboz• and 1nduntrinl In­
spection was ~onabl0 at the time this 
act boco.nes effccti ve . 11 

Thus it is s oen thnt t ho D~rector of tho Division of 
Industri al inspecti on has s u ccooded to tho powers , dutioo nnd 
liabilities of t h<"' ' tato (' nnuisoioncr of Labor· and I ndustrial 
Inopection n.r o hi::J autl ori t;, to a.ke rules nt~Cl r n ·ulntions 
c ovcrnin, • o~.,loY"ncnt a .;or..cics r·u .... t stem .froin the fa.ct t hl' t 
suid auth orLty had boan conferred upon tho Commisolonor of 
Labor and Industr ial I~spoction . 

\ 
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'£'he principal section having to '- o 1 t h tho regulation 
of employment as encies is 1 01 61 , cvised ~tatutes , 1039, 
ori0ino.ll3 enacted ln 1.909 ancl suostantll-lll-y vtle sa11.e today 
as when fir::; t enacted. It provides 1 L.1 s ubsto.nce , that e-­
ploy.mont offices ~ust o Jtnin a license; r,ivo n ~ond; keep a 
re:ister ; not lndul~e ln false or rraudulent advertisement ; 
-:;i ve any false lnf'or matlon or· m&Jre an) false pro n.sos con­
cerning or z elatin, to \lork or o npl oy.uent ; and othor miscel ­
laneous provlslona for regulation of theeo acenci €s . It is 
to be noted that nowhere in tllu section, nor nny of the oth0r 
sections portainin to re:;ulntion of e.nploy.-.1cnt Q.r;oncies , is 
t here fou.."l.c. lo.nc,;un...;e Q.olo,_}ltin-> to the Co t.tis cio~or , or any 
other board or officer , the o.utl:orlty to make reasonable ruloo 
and re~ul~tlon~ for tho carryin~ out of the provi sions of tho 
act . 

Inasmuch o.s this autnorlty l1ns not be~n expressly con­
ferred on l;he Commissione1• , .o .ilu..,t look to s oe if the power 
to molte t hose rules and re -;ulo.tiono .:n'"~y be lntpliod . It is a 
familiar rule of law that in ~ddltlon to tho poJors expressly 
hiven by otn.tute to a public officer he ha~ , by implication, 
such addition ll power~ as are necessary f or the duo ond ef­
ficient exercise of the po .ers oxp1·cssly granted or as may be 
f'airly i mplied fro·n t~o sttltute grantin ~ the OX?ross powers . 
( tate on inf . t cl'"i ttrick vs . .ymore , 132 S . . • { 2d) 979 , 345 
o . 1 69 . ) 

c ertain analocous !'actual situations such as ia mot by 
t 'le ""~1 vision of Industrial Inspection in ct:tr•ryin, out its 
duties under tho act robulatln~., enployrnent O.Joncloo aro doal t 
with by health authorities in performin~ their duties . In 
39 Corpus Juris " ecundum tho authority granted to health 
authorities is discussed on pa ;o 822 as follows: 

"Health authorities , such a s boards of 
health, havo such powers , and only ~uch 
powers , as are conferred on them, oi thor 
expressly or b.1 nocosaury implication. 
A power expressly conf'erred on them in­
cludes t h o necessary authority effectually 
to perf'or.m the duties delec ated to them • 
. , . -::· " 

Again, at pa~o 823 : 

" oardo of healt or other sanitary nutlor­
itios have no inhorott l o.;islative power ; 
t hey cannot , by thoiz· l"Ules and rc ->ulo.tions , 
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cnl~rgo or vary the powers conferred on 
tho.:! ~JY tho lm1 croa.tin; t'lom and dofininJ 
their po~ors , and a.ny·rulo or rocula.tion 
;n ich io inconoiatont w ... tn such law, or 
which is nnta.;onlotic to tho genera.l luw 
of the state , io invo.lld . ·:~> ~~- \:·" 

tndcr tho oection on Constitutlonnl Law in 16 orpuo Jurio 
~;ocundum tho follovdn: lo.ngua. ~e i..J found o.t pages 510, 511 a.nd 
512: 

" .;:. i:· ,:. tho power to a.l tor or repeal lo.l"ls 
is , as oho\Yn zupra. oc . lOG , a los islntivo 
power , 1"1.C: execut!.vo of'ficoro nay not , by 
moans of construction, rulco and rocula­
tlono , orders , or o~horwloo , extend , alter , 
repeal , or , ordinarily, sdt nt naucht or 
aisror,a.rd, l0. 1S enacted by tho 1e~iSlO.tUrO . 

"However , the po or to 1a'':o rules and rogu­
latiom.J to carr J out t ho provisions or 
oxprossed purpoae o~ a stqtute 1~ not an 
exclusively loJ isla.tive power , but io nd­
rninistro.tivo in nature , and mo.y be exorcised 
by executive o "ficors . 'I'ho pot1or conferred 
to ta.ko re .. ;ulo.tions for cu.rryi~ a. utntuto 
into effect muot bo exercised within the 
powers dele_;ated , th'lt is to say, :nuot bo 
confined to details for re.~ulntin'j tho mode 
of p1~ocoedin__; !2, carry into off'oct the l aw 
'1.3 it hns boon eno.cted, -nnd it cannot be 
oxtondedt 'C>iiiiiondin, ~ or iddin:; to the re­
quire .1Emts of tho otntuto 1 tsel'f; ~ ->~" 

~ (l~dcrsco~n~ o~s . ) 

0n tho oamo oubjoct tho 'followin; lnn::;ua~o is oxpresoed 
in 11 American Jurisprudence 'l.t :>n..:;oo 05b, 057 nnd 950 , respoo­
ti voly: 

•t * * ~:- The l o ·islutu...•e may not 1 however , 
dclognto to a1mlnlotrativo of.ficers tho 
deter 1natlon of t~hnt t he ll'\w s' vll bo or 
\'/ho.t ~ ~ts 'L•o nocoasury to offoctuato the 
law. · ~ ·:;. 

/ 

" -::- ··" ~. ' ,.,here can be no grant to t ho 
executi vo of nny rovin ..... cocuniosion to in- . 
quire into evils and, upon d1scover1n~ them, 
to do anythin ·he ploasos to correct t hem. ' 
--:~ i} -t:· 
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" ~l- ~:- ~:· '"ore over , rc::;uln.tio;:w promul ~a. ted 
by admini:::trativo <lop·.rt :tontn may not extend 
t l .c otntutc 01 uo9.1fy ito prov1o1onn . " 

·~ t \Till bo noted upon o.n oxo.minatlon of tho rules and 
re ·ulationn th>U r t to be promulgated by the Division of Indus trial 
Inspection t' at troy enl~ree and extend the ? rovioions of • oction 
10161 anc;. prooc: i be acts l'lhich nro da mned to bo v1olat1 vo of · this 
section; t hey nro not l imited to proscr1blnu n modo of procedure 
to c a rry out tho provisiono of tho act but go farther and, wo 
believe , encroach on tho pol'or of the Loeiolaturo to maka lm'ls . 

Rul o No . 6 provides t hat t he Director of t~o division may 
r evoke t ho license of employment a..,,oncios violating any of those 
rules . · 

In 16 Corp~ Juris )ecundum, at paso 374 , tho gonornl rule 
Of la\'1 O J.'l thlB subjec t .:s expr OZJ:JOd as folloWS: 

-
" r.!'ho legislature "l.JY ordinarily confer 
upon an exec u tive of!'icor or board tho 
p o\tor t o revoke 11 consoo for cau.Jos a I:; a ted 
by tho l oGisl a.turo , ;ho dif'cretion oxcr­
clood by t~o bonrd in such circunotances 
boin ~ not le~;islative , but adminlotro.tlvo , 
in ell .. ro.ctor . On tho oth .. r hrulCJ. , tho 
l oL.iol ature cannot e npower nn executi vo 
Joay to oetor::lino w'1ut causes nhall oon-
sti t'Uto ~rounds for revol::in " o r nunpending 
a. l iconso . · · -!~ -1~ 11 

I n c,cctlon 10161 ' T ovi.sed ._) tutu too of I .i~H:Jou:s.•i ' 1 03')' the 
Locl3lat~o hue .tH'o vldo<l tn t tho Uo Iu1i3sionor (now "'>iroctor) 
muy rovoke tho liconsos of t hone o.-:;oncios Vlhich havo violated 
any of tho provisions of octlonn 10161 to 1 0165 . Un der tho 
above authority it is doubtful 1 P tho Leg islature could oven 
by exprons a.uthorl ty dolo uto to tho r irectol" tho po\ior to set 
up addi tiona.l caunes f'or t ho revocn tion o i' 11 cor,oo:J . :f it 
c'lnnot be tlone by direct and oxpress authorlty, it- certainly 
cunnot bo c. ono by i mplioa aut h ority. 

Conclusion 

It in thoL~ofore t ho opinion of t his of1'lco trnt t h o T)irector 
of: tho Tlivision of Industrial I n spection do~:J not have the authority 
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to promul~ate a~d enforce rules and r e;ulations , governing tho 
operation of o tploymont a~enclos , such as nave been submitted 
horowith. 

Al 'PROVED : 

J . ·.:.: . 'lAY1 ,on 
1.ttorney uoneral 

JHS:ml 

Respectfully submi~tod, 

J o-·"'i ~ . 3ATY 
Assistant 1\.ttoruey General 


